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TITLE 9
CHATTEL MORTGAGES, TRUST RECEIPTS, AND
ACCOUNTS RECEIVABLE
Chapter 1. Chattel Mortgages, 9-1-1 to 9-1-17.
2. Trust Receipts, 9-2-1 to 9-2-20.
3. Accounts Receivable, 9-3-1 to 9-3-6.

CHAPTER 1
CHATTEL MORTGAGES
Section

9-1-1.
9-1-2.
9-1-3.
9-1-4.
9-1-5.
9-1-6.
9-1-7.
9-1-8.
9-1-9.
9-1-10.
9-1-11.
9-1-12.
9-1-13.
9-1-14.
9-1-15.
9-1-16.
9-1-17.

Requisites for validity.
When husband and wife must join.
Property subject to attachment and execution.
Discharge-Penalty
for neglect.
Foreclosure-By
action or sale-Redemption.
Foreclosure-By
advertisement
and sale-Injunction.
Foreelosu~e-N otice.
Foreclosure-Contents
of notice.
Foreclosure sale.
Foreclosure-Postponement
of sale.
Foreclosure-Return
on sale-Penalty
for neglect.
Foreclosure-Disposition
of proceeds-Fees.
Wrongful disposition of pl'Operty by mortgagor-Penalty.
Copy of mortgage competent evidence.
Conditional sales excepted-Conveyances
in nature of mortgage
cluded.
Removal, surrender and destruction of chattel mortgages.
Destruction on order of state tax commission.

in-

9-1-1. Requisites for validity.-Unless
the possession of personal property is delivered to and retained by the mortgagee, no mortgage thereof shall
be valid as against the rights and interests of any person other than the
parties thereto, unless :
(1) The mortgage, duly witnessed by at least one person, provides
that the property may remain in the possession of the mortgagor.
(2) The mortgage, or a copy thereof certified to be such by a notary
public or other officer authorized to take acknowledgments, is filed, but
not for recordation, in the office of the recorder of the county where the
mortgagor resides, or, in case he is a nonresident of this state, in the office
of the recorder of the county or counties where the property may be at
the time of the execution of the mortgage.
History: R. S. 1898 & C. L. 1907, § 160;
C. L. 1917, § 470; R. S. 1933 & 0. 1943,
13-0-1; L. 1945, ch. 18, § 1.

Section 13-0-2, Utah Code Annotated
1943, eoneerning length of time chattel
mortgages
remain valid after renewals,
was repealed by Laws 1945, eh. 19, § 1.

Compiler's Notes.
The 1945 amendment deleted former subsee. (2) whieh provided for affidavit to
aeeompany mortgage and renumbered former subsee. (3) aeeordingly.

Comparable Provisions.
California Civ. Code, §§ 2955-2978.
Colorado Rev. Stats. 1953, §§ 20-1-1 to
20-1-20.
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Idaho Code 1947, §§ 45-1101 to 45-1119.
Illinois Stats. Aun., ch. 95, §§ 1 to 8.
Montana Rev. Codes 1947, §§ 52-301 to
52-323.
Wyoming Stats. 1957, §§ 34-242 to 34-271.

who, in discharge of his duty to secure
and collect claims of company, procured
and recorded mortgage, held proper. Johnson-Baillie Shoe Co. v. Bradsley, Elmer &
Nichols, 237 F. 763, 768.

Cross-References.
Chattel mortgage and lessor's lien, 383-1.
County recorder's fees, 21-2-3.
Index of chattel mortgages, county re•
corder to keep, 17-21-6.
Lessor's lien and mechanic's lien, 38-3-2.
Livestock
leases and sales, filing of,
25-3-2.
Mortgage and lien of stablekeeper,
382-l.
Sales Act not applicable to mortgages,
60-6-4.
Wool, future sales agreements to be inclexed, 25-4-2, 25-4-3.

5.

Filing of mortgage.
Under this section filing is the equivalent of taking possession by mortgagee,
and mortgage is valid as against all who
become creditors of mortgagor after such
filing, unless it can be declared invalid
upon ground of fraud or for some reason
other than that it was not filed. Volker
Lumber Co. v. Utah & Oregon Lumber Co.,
45 U. 603, 148 P. 365, Ann. Oas. 1917D,
1158.
When a mortgage is filed as provided
hereby, it becomes effective as against all
persons who extend credit to mortgagor
after that event, unless they can invalidate
it upon the ground of actual fraud or
for some other legal reason. Volker Lumber Co. v. Utah & Oregon Lumber Co.,
45 U. 603, 148 P. 365, Ann. Oas. 1917D,
1158.
A mortgage, although not filed is also
valid against all person~ who have claims
against the mortgagor which accrued before the mortgage was executed and delivered, unless such person acquires a lien
by attachment
or otherwise against the
property mortgaged before same is filed
as provided hereby. Volker Lumber Co.
v. Utah & Oregon Lumber Co., 45 U. 603,
148 P. 365, Ann. Oas. 1917D, 1158.
A mortgage of farm crops duly filed
and appearing on its face to have been
duly executed, is constructive
notice to
purchaser
of crop from mortgagor
and
to all the world of existence of mortgage.
Bonneville Lumber Co. v. J. G. Peppard
Seed Co., 72 U. 463, 271 P. 226.
Chattel mortgage must be properly filed
as required by this section in order to
give notice to lessor under 38-3-2. Eason
v. Wheelock, 101 U. 162, 120 P. 2d 319.

In general.
Cited in Martin Machinery v. StrevellPaterson Finance Co., 7 U. (2d) 316, 324
P. 2d 776.
1.

2.

Chattel mortgage or conditional sale.
Unless an instrument intended to secure
an indebtedness
and called a mortgage
is executed in the manner required by
this section, it is not valid, except as to
the parties thereto.
American Oak Leather Co. v. Union Bank, 9 U. 87, 92, 33 P.
246, setting out form of assignment
of
account stated and applying act of March
13, 1884, 2 Comp. Laws 1888, § 2801.
Where contract for purchase of certain
chattels
provided
that title to goods
would remain in vendor until vendee had
paid full purchase price, it was held that
instrument
constituted
conditional
contract of sale, and not chattel mortgage.
Passow v. Emery, 37 U. 49, 106 P. 935.
Title retaining note is neither in fact
nor in law chattel mortgage; it has none
of characteristics,
indicia, or elements of
chattel mortgage, except that of security.
Stillman v. Lynch, 56 U. 540, 192 P. 272,
12 A. L. R. 552.
Conditional sales contract is not a mortgage. Stillman v. Lynch, 56 U. 540, 192
P. 272, 12 A. L. R. 552.

Fraudulent mortgage.
Mortgage on stock of merchandise held
fraudulent
as to judgment
creditor
of
mortgagor, where mortgagor remained in
possession of mortgaged property and continued to sell it in usual coUl'se of business pursuant to merely verbal agreement
with mortgagee,
which agreement
contemplated that mortgage was not to be
paid on its due date but was to be extended from time to time. McKibbon v.
Brigham, 18 U. 78, 55 P. 66.
Under this section chattel
mortgage
executed in fraud of creditors is void.
Nelden-Judson
Drug Co. v. Commercial
Nat. Bank, 27 U. 59, 74 P. 195.
6.

What law governs.
The lex loci contractus governs a chattel mortgage executed in another state
by a resident
thereof.
American
Oalc
Leather Co. v. Union Bank, 9 U. 87, 33
P. 246; Blyth & Fargo Co. v. Houtz, 24
U. 62, 68, 66 P. 611.
3.

4. Attestation by subscribing witness.
Attestation
of chattel mortgage by assistant credit man of mortgagee company
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Who may attack validity.
The words "rights and interests of any
person other than the parties thereto,"
include all persons who may have claims
against mortgagor at any time while mortgaged goods and chattels remain in his
possession. Volker Lumber Co. v. Utah &
Oregon Lumber Co., 45 U. 603, 148 P.
365, Ann. Cas. 1917D, 1158, applying this
section and 25-1-14.
This section suspends the effect of the
mortgage as to those persons only who
extend credit while the mortgage subsists,
but before possession of mortgaged property is taken, or before mortgage is filed,
provided
they have no notice of the
existence of the mortgage.
Volker Lumber Co. v. Utah & Oregon Lumber Co., 45
U. 603, 148 P. 365, Ann. Cas. 1917D, 1158.
Under this section a chattel mortgage
is, as a matter of Jaw, invalid as against
all persons who, without notice or knowledge of the mortgage, extend credit to
mortgagor at any time after mortgage is
executed and delivered and before it is
filed as required hereby. Volker Lumber
Co. v. Utah & Oregon Lumber Co., 45 U.
603, 148 P. 365, Ann. Cas. 1917D, 1158.
A mortgage cannot be assailed by one
creditor merely because another is pref erred. The mortgage is good as against
all claims which exist when mortgage is
given unless it can be assailed upon other
grounds than that it was not filed. It is
therefore valid as against the claims that
existed when mortgage
was given and
which remained unpaid at time it was
filed. Volker Lumber Co. v. Utah & Oregon
Lumber Co., 45 U. 603, 148 P. 365, Ann.
Cas. 1917D, 1158.
The Volker Lumber Co. case was reviewed in Hansen v. Daniels, 73 U. 142,
272 P. 941, applying repealed section of
Laws 1917, ch. 121.
Date of filing mortgage is not material
as to one not claiming any interest, acquired or coming into existence,
after
date of mortgage.
Hansen v. Daniels, 73
U. 142, 147, 272 P. 941.

8. -parties to mortgage.
Failure to record or file a mortgage or
to file an affidavit of renewal does not
affect the rights of the parties thereto.
Johnson v. Hibbard, 27 U. 342, 75 P. 737;
Wasatch Livestock Loan Co. v. Nielson,
90 U. 307, 315, 56 P. 2d 613, rehearing
denied 90 U. 331, 61 P. 2d 616.
Where mortgage was signed by husband
and wife, but neither by the mortgage nor
otherwise did the wife agree to pay the
indebtedness, no deficiency judgment could
properly be rendered
against the wife.
Consolidated Wagon & Mach. Co. v. Kay,
81 U. 595, 21 P. 2d 836.
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9.

-general
creditors.
One of the principal
reasons why a
general creditor may not question an unrecorded mortgage executed by his debtor
until a lien is fastened thereon is that
the mortgagor, even though insolvent, is
at liberty to dispose of his property as he
desires so long as the transaction is bona
fide. However, upon death of debtor, no
one succeeds to his right to sell or otherwise dispose of his estate, for thereupon
all the estate's unencumbered property is
placed in custodia legis and remains so
until disposed of under court's direction.
Wasatch Livestock Loan Co. v. Nielson,
90 U. 307, 322, 56 P. 2d 613, rehearing
denied 90 U. 331, 61 P. 2d 616.
10. -failure
tQ file or re,file.
Under this and the next section, any
creditor,
whether
antecedent
or subsequent to the mortgage, may attack the
same because not filed or refiled as re•
quired by law. Wasatch Livestock Loan
Co. v. Nielson, 90 U. 307, 315, 56 P. 2d,
613, rehearing denied 90 U. 331, 61 P. 2d-,
616.

Collateral References.
Chattel Mortgagese=:>63.
14 C.J.S. Chattel Mortgages § 84.
General requisites and validity, 10 Am.
Jnr. 746, Chattel Mortgages § 45 et. seq.
Renewal or refiling, 10 Am. Jnr. 794,
Chattel Mortgages § 122 et seq.
Accession to property which is the subject of a conditional sale or chattel mortgage, 68 A. L. R. 1242.
Admissibility of admissions against title
to tangible personal property
made by
one subsequent to executing chattel mortgage thereon, 106 A. L. R. 1296.
After-acquired
title, doctrine of, as between one who took before and one who
took after common grantor or mortgagor
acquired title, 25 A. L. R. 83.
Assignees for creditors as within protection of statute requiring filing or recording of conditional-sale
contract or chattel
mortgage, 71 A. L. R. 981.
Bill of sale, absolute on its face, as a
chattel mortgage, 33 A. L. R. 2d 364.
Change of possession, requisites
and
sufficiency of, under an unrecorded chattel
mortgage, 79 A. L. R. 1018.
Chattel mortgage on livestock as covering animals
subsequently
acquired
by
means other than natural
increase by
generation, 129 A. L. R. 899,
Chattel mortgage on livestock as including increase, 39 A. L. R. 153.
Conditional
vendor's
or mortgagee's
rights under a mortgage or conditional

CHATTEL MORTGAGES
sale contract
executed
by an infant,
against the prope1·ty covered, in the hands
of a third person to whom it has been conveyed or transferred
by the infant, 69 A.
L. R. 1371.
Conflict of laws as to chattel mortgages,
57 A, L. R. 702, 13 A. L. R. 2d 1312.
Consent to sale of mortgaged property
by chattel mortgagee as waiver of lien, 97
A. L. R. 646.
Construction and application of statutes
relating specifically to chattel mortg:ages
upon stocks of goods, 104 A. L. R. 1219.
Construction
and application
of statutory provisions respecting registration
of
mortgages
on personal property
in case
of residents of other states, 10 A. L. R.
2d 764.
Constructive notice by record of instrument relating to specific chattels as affected by changes therein, 63 A. L. R.
1456.
Crops to be grown, chattel mortgage on,
as affected by death of mortgagor or sale
o.f land before crop is planted, 94 A. L. R.
8'03.
Description
in chattel mortgage covering all livestock,
or all livestock
of a
particular genus, sufficiency of, 124 A. L. R.
944.
Estoppel of mortgagee
to contest the
mortgagor's title, 11 A. L. R. 2d 1397.
Filing of chattel
mortgage
on crops
grown or to be grown as constructive
notice, 77 A. L. R. 572.
Fruit crops growing or to be grown,
chattel mortgage on, 54 A. L. R. 1532.
Future advances, what amounts to a
mortgage for, 1 A. L. R. 1586.
"Increase,"
in description
in chattel
mortgage on animals, as including increase
other than by generation, 1 A. L. R. 554.
Junior chattel mortgagee's
rights and
liabilities with respect to mortgaged property, 43 A. L. R. 388.
Land contract, provision in, against removal of buildings as affecting rights of
third person under chattel mortgage
or
conditional sale, 30 A. L. R. 542.
Lease of realty for term of years as subject to chattel mortgage, 33 A. L. R. 2d
1277.
Lien which attaches under chattel mortgage of livestock to offspring subsequently
born, as surviving period of suitable nurture, 144 A. L. R. 330.
Motor vehicle certificate
of title or
similar document as, in hands of one
other than legal owner, indicia of ownership justifying
reliance
by subsequent
purchaser
or mortgagee
without
actual
notice of other unrecorded
mortgage, 18
A. L. R. 2d 813.
Necessity
of refiling chattel mortgage
in other county or district within same
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state upon removal of property or mortgagor from county or district in which it
was originally properly filed, 103 A. L. R.
198.
Personal liability to mortgagee, of purchaser of property subject to chattel mortgage, 100 A. L. R. 1038.
Presumption and burden of proof as regards good faith and consideration
on
part of purchaser
or one taking from
encumbrancer
subsequent
to unrecorded
conveyance or encumbrance, 107 A. L. R.
502.
Priority. as between artisans'
lien and
chattel mortgage, 36 A. L. R. 2d 229.
Priority as between holder of unfiled or
unrecorded chattel mortgage who secures
possession of goods or chattels and subsequent purchaser
or encumbrancer,
53
A. L. R. 2d 936.
Priority as between holders of different
notes or obligations secured by the same
mortgage or mortgages executed contemporaneously, 50 A. L. R. 543, 108 A. L. R.
485, 115 A. L. R. 40.
Priority
as between landlord's lien on
chattels and chattel mortgage, 37 A. L. R.
400, 52 A. L. R. 935.
Priority
as between mortgagee of real
property, or receiver appointed at his instance, and chattel mortgagee
of crops,
47 A. L. R. 772.
Priority as between mortgage for future
advances and mechanics' liens, 5 A. L. R.
398, 53 A. L. R. 580.
Property
consumable
in use, chattel
mortgage on, 49 A. L. R. 1495.
Purchase
money mortgagee
as beneficiary of rule that after-acquired
title
inures to the benefit of mortgagee, 26 A.
L. R. 173.
Purchaser of mortgaged chattels right to
allowance as against mortgagee on account
of value added by former's services or expenditures, 55 A. L. R. 652.
Recordation
provisions
of Civil Aeronautics Act as applicable to mortgage of
aircraft operated within state, 9 A. L. R.
485.
Recording chattel mortgage in town or
county to which the mortgagor
subsequently removed, effect of, 1 A. L. R. 1662.
Record of chattel mortgage on, or conditional sale of, automobile or other chattel put or left in hands of dealer, as
constructive notice, 136 A. L. R. 821.
Requisites and sufficiency of change of
possession under an unrecorded
chattel
mortgage, 79 A. L. R. 1018.
Right of chattel
mortgagee
to take
possession of property without legal process, 57 A. L. R. 26.
Rights of seller of motor vehicle with
respect to purchase price for security on
failure to comply with statute requiring

9-1-2
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registration or notation of lien, 58 A. L. R.
2d 1358.
Settlement
or compromise by one of
the parties with third person for conversion or damage to property as affecting
the other, 92 A. L. R. 205.
Statutes
in relation
to chattel
mortgages, as applicable to provisions in lease
of real property purporting to give lessor
lien· on lessee's chattel, 64 A. L. R. 627.
Statutes regarding filing or re-filing of
chattel mortgage as requiring disclosure of
assignment
of mortgage,
152 A. L. R.
1097.
Subrogation of purchaser who discharges
superior lien as part of purchase price, as
against recorded junior lien, 37 A. L. R.
384, 113 A. L. R. 958.
Sufficiency of description of property as
against third persons in chattel mortgage
on farm equipment, machinery, implements,
and the like, 32 A. L. R. 2d 929.
.•J.
Sufficiency of description of property in
mortgage on animals, 124 A. L. R. 944.
Transaction
between chattel mortgagee
and purchaser
of mortgaged
chattels
as
affecting liability of mortgagor, 93 A. L.
R. 1203.
Transferee of commercial paper given by
purchaser of chattel and secured by chattel
DECISIONS

UNDER

Affidavits accompanying mortgage.
Substantial
compliance with statute in
matter of affidavit is all that is required.
Petrovitzky
v. Brigham,
14 U. 472, 47
P. 666.
Affidavit held not defective because it
denied design to "delay or defraud" creditors of mortgagor
instead
of denying
design to "hinder or delay" them. Petrovitzky v. Brigham, 14 U. 472, 47 P. 666.
Fact that mortgage
was accompanied
only by affidavit of mortgagor, and was
not recorded or accompanied by an affidavit of mortgagee, did not render it void

mortgage
as subject to defenses which
chattel
purchaser
could assert
against
seller, 44 A. L. R. 2d 8.
Uniting interest
of chattel mortgagor
and mortgagee in same person as merger,
29 A. L. R. 702.
Validity,
construction,
and application
of insecurity
clause in chattel mortgage,
125 A. L. R. 313.
Validity of chattel mortgage on stock of
goods which mortgagor has right to sell
where mortgagee takes possession of goods
before third person's rights attach, 71 A.
L. R. 2d 1416.
Validity of unfiled chattel mortgage as
against
persons with actual notice, 68
A. L. R. 274.
Variance from statute
of wording of
affidavit required by it to accompany chattel mortgage, 143 A. L. R. 1254.
Law Reviews.
The Extension
of Public Recordation,
by John Hanna, 31 Columbia L. Rev. 617.
Description
of Goods in Chattel Mortgages, 12 Iowa L. Rev. 421. Reinig v.
Johnson, 202 Iowa 366, 212 N. W. 59.
Chattel
Mortgage
Law
Undergoes
Change, by J. A. Susskind, 39 Mich. St. B.
J. 26.
FORMER

LAW

as between the parties or the mortgagor
and the assignee of the mortgage, where
no rights of others, by purchase, attachment or otherwise, had intervened.
Johnson v. Hibbard, 27 U. 342, 75 P. 737.
Where notarial signature
and seal are
attached
to both the affidavits
of the
mortgagor and the mortgagee, mortgagor's
denial that they were sworn to before an
officer or that any such officer was present,
will not be accepted.
Bonneville Lumber
Co. v. J. G. Peppard Seed Co., 72 U. 463,
471, 271 P. 226.

1.

9-1-2. When husband and wife must join.-N o mortgage by a husband
of personal property exempt by law from execution shall be valid unless
both husband and wife join in the execution thereof.
store and soft drink establishment
are
not exempt from execution under Code
1943, 104-37-11, and hence joinder
of
mortgagor's
wife in execution of chattel
mortgage was not necessary to its validity.
Lindquist
v. Clayton, 54 U. 79, 179 P.
655.

History:
R. S. 1898 & C. L. 1907, § 167;
C. L. 1917, § 486; R. S. 1933 & C. 1943,
13-0-3.
Cross-Reference.
Property exempt from execution,
1.

Property not exempt.
Soda fountain and bar

78-23-1.

used in candy

9-1-3. Property subject to attachment and execution.-Personal property mortgaged may be taken on attachment or on execution; but before
26
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the property is so taken the officer must pay or tender to the mortgagee
at the place where by its terms it is made payable the amount of the
mortgage debt and interest, if such place is within this state. If it specifies
no place of payment or if it is payable without this state, then he must
deposit the amount thereof and interest with the county recorder of
any county wherein the mortgage is filed, payable to the mortgagee or his
order.
History:

R.

S. 1898

& C. L.

1907,

§ 157; C. L. 1917, § 476; R. S. 1933 & C.
1943, 13-0-4.

Bank of Brigham
U. 194, 253 P. 676.

City,

Intervener),

69

1.

Property attached for rent.
Burden is on one claiming chattel mortgage to prove that property attached for
rent was subject to mortgage.
Grover v.
Cash (First Nat. Bank of Brigham City,
Intervener),
69 U. 194, 253 P. 676.

Waiver.
Under this section the mortgagee does
not waive his rights under the mortgage
by either attaching
or levying an execu·
tion on the mortgaged property, applying
Comp. Laws 1907, § 157 (this section), and
especially where the right to the lien is
expressly reserved and the property is sold
to satisfy the mortgage lien and nothing
else. Utah Assn. of Credit Men v. Jones,
49 U. 519, 528, 164 P. 1029.

2.

5.

4.

Cross-Reference.
When garnishee is mortgagee or pledgee,
Rules of Civil Procedure, Rule 64D(o).

Liability of le,vying officer.
The taking
of the property
by the
sheriff without complying with this section does not render the officer liable to
pay the debt, but makes him liable in tort
for the damages sustained
thereby,
the
levy being unauthorized
and the seizure a
trespass. The mortgagee may, however, be
entitled to recover only nominal damages,
where property is returned in same condition as before conve1·sion.
Whittler
v.
Sharp, 43 U. 419, 135 P. 112, 49 L. R. A.
(N. S.) 931.

Tender of payment of mortgage de•bt.
Taking the mortgaged property without
paying or tendering
amount of mortgage
debt, or depositing
amount thereof with
the county recorder is wrongful, and in
law constitutes a conversion.
Whittler v.
Sharp, 43 U. 419, 425, 135 P. 112, 49 L.
R. A. (N. S.) 931.
Tender to lien holder is unnecessary
when attachment
is for superidr lien for
rent, which is made a prior lien under
38-3-2, with exceptions.
Grover v. Cash
(First Nat. Bank of Brigham
City, Intervener), 69 U. 194, 253 P. 676.

Collateral References.
Attach men te:::>53.
7 C.J.S. Attachment
§ 73.
Priorities, 10 Am. Jur. 850, Chattel Mortgages § 204 et seq.

3.

Expenses of care and sale of attached
property.
Chattel mortgagee is entitled to all proceeds of sale of mortgaged
prnperty
wrongfully attached by sheriff upon suit
of landlord for rent, without
deduction
for expenses of sale and care of attached
property by sheriff, such expenses being
chargeable to party instigating
wrongful
attachment.
Grover v. Cash (First Nat.

Statutory provisions respecting registration of chattel mortgages in case of residents of other states as affecting priority
of lien of mortgage over execution lien,
10 A. L. R. 2d 764.

9-1-4. Discharge-Penalty for neglect.-A. chattel mortgage when satisfied shall be discharged by an entry by the mortgagee, his agent, assignee
or legal representative on the margin of the index which shall be attested
by the recorder or the recorder may discharge the same on the presentation
of an order in writing duly assigned and acknowledged.
After the full
performance of the conditions of the mortgage any mortgagee, agent, assignee or legal representative who shall willfully neglect, for the space of
ten days after being requested, to discharge the same shall be liable to the
mortgagor or his assigns in the sum of $50 punitive damages and also for
all actual damages sustained by such neglect or refusal.
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R.

s.

1898

&

c.

L.

1907,

to satisfactorily
prove elements of damage
proximately
caused by a particular
unreleased mortgage.
Generally, however, such
itemized proof will not be available
for
it is the combination of apparent indebtedness that destroys credit.
Such difficulty
of proof does not inure to the benefit of
the wrongdoer to the extent of defeating
the cause of action.
The court should
apply the rule that when either of two
statutory
penalties
is equally applicable
to a given set of facts the lesser of such
penalties must be applied. Nalder v. Kellogg Sales Co., 4 U. (2d) 117, 288 P. 2d
456, 458.

§ 154; C. L. 1917, § 473; R. S. 1933, 13-0-5;
L. 1941, ch. 14, § 1; C. 1943, 13-0-5.
Compiler's Note.
The 1941 amendment
deleted the words
"without
fee" following
the words "attested by the recorder."
Cross-Reference.
Real estate
mortgage,
charge after satisfaction,

failure
57-3-8.

to

dis-

Failure to release chattel mortgages
and real estate mortgages.
Where there are both chattel mortgages
and real estate mortgages which are not
released
it is not incumbent
that
the
person damaged separate and prove separately his damages.
One whose credit is
damaged by the wrongful
failure to release both real estate and chattel mortgages may, in exceptional
cases, be able
1.

Collateral References.
Chattel Mortgagese=>245.
14 C.J.S. Chattel Mortgages § 350.
Extinguishment,
payment,
and release,
10 Am. Jur. 860, Chattel Mortgages § 221
et seq.

9-1-5. Foreclosure-By action or sale-Redemption.-A
chattel mortgage may be foreclosed in the manner provided by law for the foreclosure
of mortgages upon real property, but without the right of redemption; or
a chattel mortgage containing a power of sale upon default being made
in the terms or conditions thereof may be foreclosed by advertisement m
the manner hereinafter provided.
History:
R. S. 1898 & C. L. 1907, § 152;
C. L. 1917, § 471; R. S. 1933 & C. 1943,

auction, where power to sell is given in
mortgage.
Therefore
a sale under confession of judgment to him by the mortgagor is unobjectionable.
Utah Assn. of
Credit Men v. Jones, 49 U. 519, 164 P.
1029.

13-0-6.

Cross-References.
Foreclosure
of real estate
mortgages,
78-37-1 et seq.
Sales exempted from Securities Act, 611-6.

4.

Nature of proceeding.
Foreclosure of chattel mortgage is equitable proceeding.
Consolidated
Wagon &
Machine Co. v. Kay, 81 U. 595, 21 P. 2d
836.
1.

2.

Remedies for foreclosure.
The remedy by foreclosure,
prescribed
by Code 1943, 104-55-1, is the only one
in this jurisdiction
to which a creditor can
resort in order to enforce his lien, unless
the mortgage contains a power of sale as
provided
in this section.
Section 9-1-7
herein, provides the method of advertisement, and 9-1-9 prescribes
the manner of
sale. Morgan v. Layton, 60 U. 280, 282,
208 P. 505.

Manner of sale under power.
The mortgagor
and the mortgagee
can
agree upon the manner of sale, and, if
the property is sold pursuant to the agreement at a fair price, no one, not even one
who claimed a subsequent
lien upon the
property,
can legally object.
Utah Assn.
of Credit Men v. Jones, 49 U. 519, 164 P.
1029.

Venue.
Action to foreclose
chattel
mortgage
given as security for payment
of promissory notes made payable in Salt Lake
County could be properly maintained
in
Salt Lake County,
although
mortgaged
property was not situated in such county
and defendant
resided in another county.
Emerson-Brantingham
Implement
Co. v.
Giles, 53 U. 539, 174 P. 181.
5.

3.

Choice of remedies.
Under this section, a mortgagee
may
foreclose his mortgage
upon chattels
by
an action in equity, or may advertise and
sell the mortgaged
property
at public

Replevin.
Where chattel mortgage provided that
in event default was made· in payment
of debt mortgagee
could take possession
of property and proceed to foreclose mort6.
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Foreclosure
and enforcement,
10 Am.
Jur. 872, Chattel Mortgages § 238 et seq.

gage, mortgagee could maintain action in
claim and delivery to recover such possession after default, remedy by foreclosing mortgage not being exclusive. Morgan
v. Layton, 60 U. 280, 208 P. 505.

Exclusiveness
of statutory
method of
enforcing
chattel mortgage,
88 A. L. R.
912.
Failure of chattel mortgagee to pursue
proper course after taking possession as
affecting personal liability
of mortgagor,
47 A. L. R. 582.
Jurisdiction
of court of state other than
that in which property
is located to redeem from or enforce a chattel mortgage
or debt secured thereby, 69 A. L. R. 622.
Punitive
or exemplary
damages
for
wrongful
possession
or repossession
by
holder of chattel mortgage or conditional
sale contract, 153 A. L. R. 769.
Right of chattel mortgagee to take possession of property without legal process,
57 A. L. R. 26.

Jury trial.
In action to foreclose chattel mortgage,
court's dismissal of jury and trying issues
raised by affirmative
legal defenses was
not error. Consolidated Wagon & Machine
Co. v. Kay, 81 U. 595, 21 P. 2d 836.
7.

8. Notice of lis pendens.
In case of foreclosure
of chattel mortgage by action, it was held that subsequent purchasers
and mortgagees
were
bound by notice of lis pendens.
Armstrong v. Broom, 5 U. 176, 13 P. 364, affd.
137 U. S. 266, 34 L. Ed. 648, 11 S. Ct. 73.
Collateral Refe,rences.
Chattel Mortgagese:,,'249.
14 C.J.S. Chattel Mortgages

9-1-6

§ 358.

9-1-6. Foreclosure-By advertisement and sale-Injunction.-When
the
mortgagee or his assignee has commenced foreclosure by advertisement
and it shall be made to appear, by the affidavit of the mortgagor or his
agent or attorney, to the satisfaction of the judge of the district court of
the county where the mortgaged property is situated that the mortgagor
has a legal counterclaim or any other valid defense against the collection
of the whole or any part of the amount claimed to be due on such mortgage,
such judge may by an order to that effect enjoin the mortgagee or assignee
from foreclosing such mortgage by advertisement and direct that all further
proceedings for the foreclosure be had in a court having jurisdiction of
the subject matter.
History: R. S. 1898 & C. L. 1907, § 153;
C. L. 1917, § 472; R. S. 1933 & C. 1943,

less to impose conditions upon mortgagor's
right to have mortgagee come into a court
of equity, where mortgagor
may present
his defense
or counterclaim.
Therefore
bond cannot be required of mortgagor as
condition
precedent
to obtaining
an injunction.
Watts v. Greenwood, 49 U. 118,
162 P. 72.

13-0-7.

Cross-Reference.
Jurisdiction
of city
sure, 78-4-14.

courts

on foreclo-

Purpose of section.
The purpose of this section is merely
to transfer the whole matter to a court
of equity where complete justice may be
administered in accordance with the legal
or equitable rights of both parties to the
transaction.
Watts v. Greenwood, 49 U.
118, 121, 162 P. 72.
1.

Perishable property or livestock.
Under this section, and under the authority
conferred
by 78-7-24, court has
power, where it appears that mortgaged
property
is perishable,
or that it is livestock and that cost of feeding and keeping
it pending action would be great, to call
on mortgagor to consent to sale or furnish
indemnity
bond to hold mortgagee
harmless. Watts v. Greenwood, 49 U. 118, 162
P. 72.
3.

2. Conditions precedent to injunction.
The provisions of this section are purely
remedial and highly equitable.
And when
mortgagor files his affidavit
under this
section, and judge is satisfied that mortgagor has a defense or counterclaim
either
to whole or only to a part of the debt
secured by mortgage, the judge is power-

Mandamus.
District
judge may be compelled
by
mandamus, upon application of mortgagor,
to comply with this section, notwithstand•
4.
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ing the refusal to comply therewith is not
a direct one; nor is it a defense to issuance of writ that property has been sold
under foreclosure, where proceeds of sale
are available.
Watts v. Greenwood, 49 U.
118, 162 P. 72.

Collateral References.
Chattel Mortgagese:,,256.
14 C.J.S. Chattel Mortgages

§ 365.

9-1-7. Foreclosure-Notice.-Notice
that such mortgage will be foreclosed by a sale of the mortgaged property or some part thereof shall be
given as follows: By advertisement published at least once a week for
two successive weeks prior to the sale in some newspaper published in the
county in which such sale is to take place, or, in case no newspaper is
published therein, by posting notices at least ten days prior to the sale in
at least five public places in such county, two of which shall be in the
precinct where the mortgaged property is to be offered for sale.
History:

R.

S.

1898

& C. L.

1907,

§ 160; C. L. 1917, § 479; R. S. 1933 & C.
1943, 13-0-8.

Publication of notice.
Notice mailed to nonresident
creditors
who had listed their claims with railroad
company's receiver, which notice was also
published in newspaper
once weekly for
six consecutive
weeks before sale by receiver of company's property, held to constitute reasonable
notice for service by
publication.
Chapman v. Schiller, 95 U.
514, 83 P. 2d 249, 120 A. L. R. 906.
(Moffat, J., dissenting.)
1.

2.

Action for possession of mortgaged
chattels.
Where chattel mortgage provided that
in event default was made in payment of

debt mortgagee
could take possession of
property
and proceed to foreclose mortgage, mortgagee could maintain action in
claim and delivery to recover such possession after default, remedy by foreclosing mortgage not being exclusive. Morgan
v. Layton, 60 U. 280, 208 P. 505.

Collateral References.
Chattel Mortgagese:,,259.
14 C.J.S. Chattel Mortgages § 366.
Notice of sale, 10 Am. Jnr. 879, Chattel
Mortgages § 255.
Necessity and sufficiency of notice of sale
to mortgagor
where chattel mortgage is
sought to be foreclosed without judicial
proceedings by sale under power, 30 A. L.
R. 2d 539.

9-1-8. Foreclosure-Contents
of notice.-Every
such notice shall
specify: First, the date of the mortgage and where filed; second, the
names of the mortgagor and mortgagee, and of the. assignee of the mortgagee, if any; third, the amount claimed to be due thereon at the time of the
first publication or posting of such notice; fourth, a description of the
mortgaged property conforming substantially with that contained in the
mortgage ; fifth, the time and place of sale.
History:

R.

S. 1898

& C. L.

1907,

§ 161; C. L. 1917, § 480; R. S. 1933 & C.
1943, 13-0-9.

9-1-9. Foreclosure sale.-All
sales shall be made within thirty days
after the seizure of the property, unless the same shall be postponed as
hereinafter provided. All sales shall be made by public auction, and shall
be commenced between the hours of 12 o'clock noon and 4 o'clock p. m.,
and shall be held in the county where the mortgage was first filed, or in
any county where the property may have been removed by consent of
parties and in ·which the mortgage was duly filed, and in view of the
property so being sold. The mortgagee, his assignees and his or their legal
representatives may fairly and in good faith purchase any of the mortgaged
property offered at such sale, and when the mortgage shall have been
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foreclosed as herein provided any and all right and equity of redemption
which the mortgagor may or might have had shall be and become
extinguished.
History:

R. S.

1898

& C. L.

1907,

§ 162; C. L. 1917, § 481; R. S. 1933 & C.
1943, 13-0-10.

Collateral Refe,rences.
Chattel Mortgagese::,259.
14 C.J.S. Chattel Mortgages § 366.
Foreclosure without judicial proceedings,
10 Am. Jur. 878, Chattel Mortgages § 252
et seq.

Presence of chattels at place of sale
as a condition of a judicial or execution
sale, 69 A. L. R. 1194.
Public sale, what constitutes, 4 A. L. R.
575.
Purchase
by pledgee
of subject
of
pledge, 37 A. L. R. 2d 1381.

9-1-10. Foreclosure-Postponement of sale.-Any sale may
poned to a definite time by public announcement made at the
place of sale with the consent of the mortgagor, if he is present;
that if a sale is postponed for more than one week, notice shall
by publication or by posting as in the first instance.

be posttime and
provided,
be given

History:
R. S. 1898 & C. L. 1907,
§ 163; C. L. 1917, § 482; R. S. 1933 & C.
1943, 13-0-11.

9-1-11. Foreclosure-Return on sale-Penalty for neglect.-Within ten
days after the sale of any mortgaged property as hereinbefore provided,
the mortgagee or his assignee shall make or cause to be made a statement
under oath of the proceedings under such sale, specifying particularly the
property sold, the amount received therefor, and the costs and expenses,
which shall be itemized, and the disposition made by him of the proceeds
of the sale, and shall deliver the same to the mortgagor or send the same
to him by registered letter, and on failure so to do shall forfeit to the
mortgagor the sum of $25 damages.
History:

R. S.

1898 & C. L. 1907,

§ 164; C. L. 1917, § 483; R. S. 1933 & C.
1943, 13-0-12.

Collateral References.
, Chattel Mortgagese::,259.
14 C.J.S. Chattel Mortgages

§ 366.

9-1-12. Foreclosure-Disposition of proceeds-Fees.-Out
of the proceeds arising from the sale the person making the sale shall pay: First,
the costs and expenses of foreclosure ; second, the amount of the mortgage
debt due to the person entitled thereto; third, the balance, if any, to the
owner of the mortgaged property.
The fees for the publication of notice
shall in no case exceed the sum of $3. The fee of the person crying the
sale shall be $2 per day.
History: R. S. 1898 & C. L. 1907, § 165;
and protection
of property.
Stockyards
C. L. 1917, § 484; R. S. 1933 & C. 1943,
13-0-13.

Nat. Bank v. Bragg, 67 U. 60, 245 P. 966.

Collateral References.
Chattel Mortgagese::,il65.
14 C.J.S. Chattel Mortgages

1. Repairs to and protection

o.f property.
Chattel mortgagee in possession should
be allowed costs of ordinary and reasonably necessary repairs, and expenses reasonably necessary to proper management

§ 387.

Attorney's
fees, right to on enforcing
chattel mortgage, 63 A. L. R. 1314.

9-1-13. Wrongful disposition of property by mortgagor-Penalty.-Any
or employee of any mortgagor, of personal

mortgagor, or agent, servant
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property, who shall during the time such mortgage remains in force
destroy, sell, conceal or otherwise dispose of the whole or any part of the
mortgaged property, or who shall remove the same or any part thereof
from the state without the written consent of the mortgagee, his legal
representatives or assigns, shall be deemed guilty of obtaining money under
false pretenses, and shall be punished by a fine not exceeding three times
the value of the property described in the mortgage, or by imprisonment
in the county jail not exceeding six months, or by both such fine and
imprisonment.
History: R. S. 1898 & C. L. 1907,
§ 166; C. L. 1917, § 485; R. S. 1933 & C.
1943, 13-0-14.
1.

Construction and application.

The wording of this statute to the effect
that one so disposing
of the property
without written consent shall be deemed
guilty, when taken in the light of all the
other wording of the statute and its purpose, does not connote absolute liability for
failing
to do an act required
by the
statute, but on the contrary calls for a
construction making fo1 criminal accountability only where both the letter and the
spirit of the act have been violated.
Tanner v. Pillsbury Mills, 3 U. (2d) 196, 281
P. 2d 391, 392.

2. Removal of automobile from state.
Under

this

section,

mortgagor

who re-

moves mortgaged property out of the state
contrary to terms of mortgage, is guilty
of "conversion"
within meaning of that
term
in automobile
insurance
policy.
Miller v. Manhattan
Fire & Marine Ins.
Co., 76 U. 540, 559, 290 P. 937.

Collateral References.
Chattel Mortgagese=:>168.
14 C.J.S. Chattel Mortgages § 214.
Sale of mortgaged
property
by mortgagor, 10 Am. Jur. 841, Chattel Mortgages
§ 190 et seq.
Right of chattel mortgagee
in respect
of proceeds of sale of mortgaged property
by mortgagor, 36 A. L. R. 1379.
Validity
of chattel
mortgage
where
mortgagor is given right to sell, 73 A. L.
R. 236.

9-1-14. Copy of mortgage competent evidence.-A copy of any mortgage of personal property, made and filed as provided in this title, certified by the recorder in whose office the same shall be filed, may be read
in evidence in any court without further proof of the execution of the
original, if such original is out of the control of the person wishing to
use it.
History:

R. S. 1898

&

C. L.

Collateral References.

1907,

§ 167; C. L. 1917, § 477; R. S. 1933 & C.
1943, 13-0-15.

Chattel Mortgagese::>64.
14 C.J.S. Chattel Mortgages

§ 89.

9-1-15. Conditional sales excepted-Conveyances in nature of mortgage
included.-The provisions of this title shall not apply to contracts for
the possession, use and conditional purchase of personal property containing a condition that title shall not pass until full payment of the purchase
price ; but shall extend to and include all such bills of sale, deeds of trust
and other conveyances of personal property as shall have the effect of a
mortgage or lien upon such property.
History: R. S. 1898 & C. L. 1907,
§§ 159, 166, 168; C. L. 1917, §§ 478, 485,

Collateral References.
Chattel Mortgagese=:>3.
14 C.J.S. Chattel Mortgages

487; R. S. 1933 & C. 1943, 13-0-16.

1. In general.

§ 2.

Admissibility
of parol evidence to show
whether particular word or phrase was intended to connote a chattel mortgage or
conditional
sale, 101 A. L. R. 625.

Cited in Martin Machinery v. StrevellPaterson Finance Co., 7 U. (2d) 316, 324
P. 2d 776.
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Conditional sale as within statute providing for penalty for failure to satisfy
lien, 65 A. L. R. 1316.
Conditional sale contract as affected by
seller's acceptance
of chattel
mortgage
from buyer covering same property,
95
A. L. R. 332.
Rights as between conditional seller and
one claiming under or through sale or

9-1-17

mortgage by buyer which is subject to the
seller's reservation
of title, 87 A. L. R.
941.
Rights as between holder of "trust receipt" and purchaser of goods from one
who gave it, 31 A. L. R. 937.
Trust receipt, or instrument
purporting
to be such, as a chattel mortgage within
filing statutes, 25 A. L. R. 332.

9-1-16. Removal, surrender and destruction of chattel mortgages.-The
county recorder of each county may remove from his files and surrender
to the mortgagor all chattel mortgages which have been released or discharged on the record according to law and may remove and destroy or
otherwise dispose of all chattel mortgages together with the releases attached thereto, if any, which have been on file in his office for ten years or
more whether or not the debt secured thereby has been discharged.
History:
L. 1937, ch. 15, § 1; 1941,
ch. 15, § 1; C. 1943, 13-0-17; L. 1947, ch.
15, § 1.

portion of the section beginning with the
words "together with the releases attached
thereto" for "which have been on file in
his office for ten years or more and not
continued in force by renewals."

Compiler's Notes.
As originally enacted this section read:
"The county recorder of each county may
rnmove from his files and destroy or otherwise dispose of all chattel mortgages which
have been on file in his office for ten years
or more."
The 1941 amendment rewrote this section.
The 1947 amendment
substituted
the

Title of Act.
An act authorizing
county recorders to
dispose of chattel mortgages on file ten
years or more.
Collateral References.
Chattel Mortgagese=o96.
14 C.J.S. Chattel Mortgages

§ 170.

9-1-17. Destruction on order of state tax commission.-The state tax
commission may order the destruction of all chattel mortgages and conditional sales contracts which have been on file for more than five years and
after the indebtedness evidenced thereby has been discharged for at least
two years.
History: L. 1945, ch. 1, § 2; C. 1943,
Supp., 19-lSa-2.

ing destruction
of records and papers
files of state department of agriculture,
compiled as 4-1-22.

Compiler's Note.
Section 1 of Laws 1945, ch. 1, authoriz-

in
is

CHAPTER 2
TRUST· RECEIPTS
Section

9-2-1.
9-2-2.
9-2-3.
9-2-4.
9-2-5.
9-2-6.
9-2-7.
9-2-8.
9-2-9.
9-2-10.

Definitions.
What constitutes trust receipt transaction.
Validity of pledge unaccompanied by delivery of possession.
Contract to give trust receipt.
Validity of receipt between entruster and trustee.
Right of entruster to possession as against trustee-Effect
of possession-Bona
fide purchasers.
Filing by entruster-Effect
of.
Rights of entruster as against creditors-Filing-Notice.
Bona fide purchasers
for value-Placing
goods in trustee's
stockSetoff and defenses.
Rights of trustee without power of sale.
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9-2-11.
9-2-12.
9-2-13.
9-2-14,
9-2-15.
9-2-16.
·9-2-17.
9-2-18.
9-2-19.
9-2-20.

Specific liens against goods-Personal
liability
of entruster-Landlord's lien.
Liability of entruster under trustee's contracts.
Statement of trust receipt financing-Filing
with secretary of state.
Extent of entruster's security interest.
Transactions to which act does not apply.
Sufficiency of compliance by entruster.
Law governing cases not embraced by act.
Interpretation
and construction of act.
Separability
clause.
Short title.

9-2-1. Defi.nitions.-In this act, unless the context or subject matter
otherwise requires :
"Buyer in the ordinary course of trade" means a person to whom goods
are sold and delivered for new value and who acts in good faith and
without actual knowledge of any limitation on the trustee's liberty of sale,
including one who takes by conditional sale or under a pre-existing mercantile contract with the trustee to buy the goods delivered, or like goods,
for cash or on credit. "Buyer in the ordinary course of trade" does not
include a pledgee, or mortgagee, a lienor, or a transferee in bulk.
"Document" means any document of title to goods.
"Entruster" means the person who has or directly or by agent takes a
security interest in goods, documents or instruments under a trust receipt
transaction, and any successor in interest of such person. A person in the
business of selling goods or instruments for profit, who at the outset of the
transaction has, as against the buyer, general property in such goods or
instruments, and who sells the same to the buyer on credit, retaining title
or other security interest under a purchase money mortgage or conditional sales contract or otherwise, is excluded.
"Goods" means any chattels personal other than: money, things in
action, or things so affixed to land as to become a part thereof.
"Instrument" means
(a) any negotiable instrument as defined in the Uniform Negotiable
Instruments Law and amendments thereto, or
(b) any certificate of stock, or bond or debenture for the payment of
money issued by a public or private corporation as part of a series, or
( c) any interim deposit, or participation certificate or receipt, or other
credit or investment instrument of a sort marketed in the ordinary course
of business or finance, of which the trustee, after the trust receipt transaction, appears by virtue of possession and the face of the instrument to be
the owner. "Instrument" does not include any document of title to goods.
"Lien creditor" means any creditor who has acquired a specific lien
on the goods, documents or instruments by attachment, levy, or by any
other similar operation of law or judicial process, including a distraining
landlord.
"New value" includes new advances or loans made, or new obligation
incurred, or the release or surrender of a valid and existing security
interest or the release of a claim to proceeds under section 9-2-10; but "new
value" shall not be construed to include extensions or renewals of existing
34
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obligations of the trustee, nor obligations substituted for such existing
obligations.
"Person" means, as the case may be, an individual, trustee, receiver or
other fiduciary, partnership, corporation, business trust or other association,
and two or more persons having a joint or common interest.
"Possession," as used in this act with reference to possession taken or
retained by the entruster, means actual possession of goods, documents or
instruments, or, in the case of goods, such constructive possession as, by
means of tags or signs or other outward marks placed and remaining in
conspicuous places, may reasonably be expected in fact to indicate to the
third party in question that the entruster has control over or interest in
the goods.
"Purchase" means taking by sale, conditional sale, lease, mortgage, or
pledge, legal or equitable.
"Purchaser" means any person taking by purchase.
A pledgee, mortgagee or other claimant of a security interest created by contract is,
in so far as concerns his specific security, a purchaser and not a creditor.
"Security interest" means a property interest in goods, documents or
instruments, limited in extent to securing performance of some obligation
of thr, trustee or of some third person to the entruster, and includes the
interest of a pledgee, and title, whether or not expressed to be absolute,
whenever such title is in substance taken or retained for security only.
"Transferee in bulk" means a mortgagee or a pledgee or a buyer of the
trustee's business substantially as a whole.
"Trustee" means the person having or taking possession of goods,
documents or instruments under a trust receipt transaction,
and any
successor in interest of such person. The use of the word "trustee" herein
shall not be interpreted or construed to imply the existence of a trust
or any right or duty of a trustee in the sense of equity jurisprudence other
than as provided by this act.
"Value" means any consideration sufficient to support a simple contract.
An antecedent or pre-existing claim, whether for money or not, and
whether against the transferor or against another person, constitutes value
where goods, documents or instruments are taken either in satisfaction
thereof or as security therefor.
History: L. 1945, ch. 131, § 1; C. 1943,
Supp., SlA-0-1.

bama, Alaska,
Arizona,
Arkansas,
California, Delaware, Florida, Hawaii, Idaho,
Illinois, Indiana, Maine, Maryland, Michigan, Minnesota, Mississippi, Montana, Nebraska, Nevada, New Jersey, New York,
North Dakota, Ohio, Oregon, Puerto Rico,
South Dakota, Tennessee, T'exas, Virginia,
Washington,
Wisconsin, Wyoming.

Compiler's Note.
The reference in this section to "section
9-2-10" appeared
in the act as "section
10."
Title of Act.
An act with reference to trust receipts
and pledges of personal
property
unaccompanied by possession in the pledgee
and to make uniform the law with reference thereto.

1.

Construction and application.
The application of this act is conditioned
upon the delivery of goods, documents, or
instruments
to the trustee. Reeder v. General Motors Corp., 6 U. (2d) 216, 310 P.
2d 401.

Comparable Provisions.
States that have adopted the Uniform
Trust Receipts Act are as follows: Ala-

Collateral References.
14 C.J.S. Chattel Mortgages
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Generally, 53 Am. Jur. 961, Trust Receipts § 1 et seq.
Nature and distinguishing
characteristics, 53 Am. Jur. 961, Trust Receipts § 2
et seq.
Uniform Trust Receipts Act, 53 Am.
Jur. 971, Trust Receipts § 13.
Trust receipts,

Effect of the Trust Receipts Act, by
George Gleason Bogert, 3 Chicago L. Rev.
26.
Uniform Trust Receipts Act and The
Assignment
of Accounts Receivable,
27
University of Cincinnati L. Rev. 422.
The Trust Receipt as Security, by Karl
T. Federick, 22 Columbia L. Rev. 395, 546.
Trust Receipts,
by John Hanna,
29
Columbia L. Rev. 545.

168 A. L. R. 359.

Law Reviews.
Trust Receipts, by John Hanna, 19 Calif.
L. Rev. 257.

9-2-2. What constitutes trust receipt transaction.-1.
A trust receipt
transaction within the meaning of this act is any transaction to which an
entruster and a trustee are parties, for one of the purposes set forth in
subsection 5 [3] whereby
(a) the entruster or any third person delivers to the trustee goods,
documents or instruments in which the entruster (i) prior to the transaction has, or for new value (ii) by the transaction acquires or (iii) as
the result thereof is to acquire promptly, a security interest; or
(b) the en truster gives new value in reliance upon the transfer by the
trustee to such entruster of a security interest in instruments or documents which are actually exhibited to such entruster, or to his agent in
that behalf, at a place of business of either entruster or agent, but
possession of which is retained by the trustee;
provided that the delivery under paragraph
(a) or the giving of new
value under paragraph (b) either
(i) be against the signing and delivery by the trustees of a writing
designating the goods, documents or instruments concerned, and reciting
that a security interest therein remains in o'r will remain in, or has passed
to or will pass to, the entruster, or (ii) be pursuant to a prior or concurrent
written and signed agreement of the trustee to give such a writing.
The security interest of the entruster may be derived from the trustee
or from any other person, and by pledge or by transfer of title or otherwise.
If the trustee's rights in the goods, documents or instruments are subject to a prior trust receipt transaction, or to a prior equitable pledge,
section 9-2-9 and section 9-2-3, respectively, determine the priorities.
2. A writing such as is described in subsection 1, paragraph
(i),
signed by the trustee, and given in or pursuant to such a transaction, is
designated in this act as a "trust receipt."
No further formality of
execution or authentication
shall be necessary to the validity of a trust
receipt.
3. A transaction shall not be deemed a trust receipt transaction unless
the possession of the trustee thereunder is for a purpose substantially
equivalent to any one of the following:
(a) in the case of goods, documents or instruments, for the purpose of
selling or exchanging them, or of procuring their sale or exchange ; or
(b) in the case of goods or documents, for the purpose of manufacturing or processing the goods delivered or covered by the documents, with
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the purpose of ultimate sale, or for the purpose of loading, unloading,
storing, shipping, transshipping
or otherwise dealing with them in a
manner preliminary to or necessary to their sale; or
(c) in the case of instruments, for the purpose of delivering them to
a principal, under whom the trustee is holding them, or for consummation
of some transaction involving delivery to a depository or registrar, or for
their presentation, collection, or renewal.
History: L. 1945, ch. 131, § 2; C. 1943,
Supp., SlA-0-2.

Construction and application.
The application of this act is conditioned
upon the delivery of goods, documents, or
instruments
to the trustee. Reeder v. General Motors Corp., 6 U. (2d) 216, 310 P.
2d 401.
1.

Compiler's Notes.
The reference
in this section to "section 9-2-9" appeared in the act as "section 9"; and the reference
to "section
9-2-3" as "section 3."
There is no subsec. 5 of this section.
Possibly subsec. 3 of this section was
intended therefore the bracketed
number
"3" was inserted by the compiler in the
first paragraph.

Collateral Refe,rence.
Nature
and distinguishing
tics, 53 Am. Jur. 961, Trust

characterisReceipts § 2.

Law Review.
What Contracts to Give a Trust Receipt
are Equivalent
to Trust Receipts, 12 Chicago L. Rev. 422.

9-2-3. Validity of pledge unaccompanied by delivery of po,ssession.1. An attempted pledge or agreement to pledge not accompanied by delivery of possession, which does not fulfill the requirements of a trust receipt transaction, shall be valid as against creditors of the pledgor only
as follows:
(a) to the extent that new value is given by the pledgee in reliance
thereon, such pledge or agreement to pledge shall be valid as against all
creditors with or without notice, for ten days from the time the new
value is given;
(b) to the extent that the value given by the pledgee is not new value,
and in the case of new value after the lapse of ten days from the giving
thereof, the pledge shall have validity as against lien creditors without
notice, who become such as prescribed in section 9-2-8, only as of the time
the pledgee takes possession, and without relation back.
2. Purchasers (including entrusters) for value and without notice of
the pledgee's interest shall take free of any such pledge or agreement to
pledge unless, prior to the purchase, it has been perfected by possession
taken.
3. Where, under circumstances not constituting a trust receipt transaction, a person, for a temporary and limited purpose, delivers goods,
documents, or instruments, in which he holds a pledgee's or other security
interest, to the person holding the beneficial interest therein, the transaction
has like effect with a purported pledge for new value under this section.
History: L. 1945, ch. 131, § 3; C. 1943,
Supp., SlA-0-3.
Compiler's Note.
The reference in this section
tion 9-2-8" appeared in the act
tion 8."

Collateral References.
Transfer,
delivery
and possession
of
property, 41 Am. Jur. 592, Pledge and Collateral Securities § 13 et seq.
Validity
of pledge, 53 Am. Jur. 962,
Trust Receipts § 3 et seq.

to "secas "sec-

37

9-2-4

CHATTEL MORTGAGES

9-2-4. Contract to give trust receipt.-1.
A contract to give a trust
receipt, if in writing and signed by the trustee, shall, with reference to
goods, documents or instruments thereafter delivered by the entruster to
the trustee in reliance on such contract, be equivalent in all respects to a
trust receipt.
2. Such a contract shall as to such goods, documents, or instruments
be specifically enforceable against the trustee; but this subsection shall
not enlarge the scope of the entruster's rights against creditors of the
trustee as limited by this act.
History: L. 1945, ch. 131, § 4; C. 1943,
Supp., BlA-0-4,

Collateral Reference.
Relation of parties,
Trust Receipts § 4.

53 Am. Jur.

963,

9-2-5. Validity of receipt between entruster and trustee.-Between
the
entruster and the trustee the terms of the trust receipt shall, save as otherwise provided by this act, be valid and enforceable.
But no provision for
forfeiture of the trustee's interest shall be valid except as provided in
subsection 5 of section 9-2-6.
History: L. 1945, ch. 131, § 5; C. 1943,
Supp., BlA-0-5.

Collate,ral Reference.
Pledgor and pleclgee, 53 Am. Jur.
Trust Receipts § 6.

Compiler's Note,
The reference in this section to "section
9-2-6" appeared in the act as "section 6."

965,

9-2-6. Right of entruster to possession as against trustee-Effect of possession-Bona fide purchasers.-1.
The entruster
shall be entitled as
against the trustee to possession of the goods, documents or instruments
on default, and as may be otherwise specified in the trust receipt.
2. An entruster entitled to possession under the terms of the trust receipt or of subsection 1 may take such possession without legal process,
whenever that is possible without breach of the peace.
3. (a) After possession taken, the entruster shall, subject to subdivision (b) and subsection 5, hold such goods, documents or instruments with
the rights and duties of a pledgee.
(b) An en truster in possession may, on or after default, give notice to
the trustee of intention to sell, and may, not less than five days after the
serving or sending of such notice, sell the goods, documents or instruments
for the trustee's account, at public or private sale, and may at a public
sale himself become a purchaser.
The proceeds of any such sale, whether
public or private, shall be applied (i) to the payment of the expenses
thereof, (ii) to the payment of the expenses of retaking, keeping and
storing the goods, documents, or instruments, (iii) to the satisfaction of
the trustee's indebtedness.
The trustee shall receive any surplus and shall
be liable to the entruster for any deficiency. Notice of sale shall be deemed
sufficiently given if in writing, and either (i) personally served on the
trustee, or (ii) sent by postpaid ordinary mail to the trustee's last known
business address.
( c) A purchaser in good faith and for value from an en truster in
possession takes free of the trustee's interest, even in a case in which the
entruster is liable to the trustee for conversion.
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· 4. Surrender of the trustee's interest to the entruster shall be valid,
on any terms upon which the trustee and the entruster may, after default,
agree.
5. As to articles manufactured by style or model, the terms of the
trust receipt may provide for forfeiture of the trustee's interest, at the
election of the entruster, in the event of the trustee's default, against cancellation of the trustee's then remaining indebtedness; provided that in
the case of the original maturity of such an indebtedness there must be
canceled not less than 80% of the purchase price to the trustee, or of the
original indebtedness, whichever is greater; or, in the case of a first renewal, not less than 70%, or, in the case of a second or further renewal,
not less than 60%.
History:
L. 1945, ch. 131, § 6; C. 1943,
Supp., SlA-0-6.

Collateral Reference.
'I'itle and rights incident, 53 Am. Jur.
966, Trust Receipts § 7 et seq.

9-2-7. Filing by entruster-Effect of.-1.
(a) If the entruster within
the period of thirty days specified in subsection 1 of section 9-2-8 files as in
this act provided, such filing shall be effective to preserve his security
interest in documents or goods against all persons, save as otherwise provided by sections 9-2-8, 9-2-9, 9-2-10, 9-2-11, 9-2-14 and 9-2-15.
(b) Filing after the laspse of the said period shall be valid; but in such
event, save as provided in subdivision 2 (b) of section 9-2-9, the en truster's
security interest shall be deemed to be created by the trustee as of the
time of such filing, without relation back, as against all persons not having
notice of such interest.
2. T'he taking of possession by the entruster shall, so long as such
possession is retained, have the effect of filing, in the case of goods or
documents; and of notice of the en truster's security interest to all persons,
in the case of instruments.
History: L. 1945, ch. 131, § 7; C. 1943,
Supp., SlA-0-7.
Compiler's Note.
The references in this section to "section 9-2-8," "sections 9-2-8, 9-2-9, 9-2-10,
9-2-11, 9-2-14 and 9-2-15" and "section 9-

2-9" appeared in the act as "section _8,"
"sections 8, 9, 10, 11, 14 and 15 of this act"
and "section 9" respectively.'
Collateral Reference.
Effect of Recording Acts, 53 Am. Jur.
970, Trust Receipts § 12.

9-2-8. Rights of entroster as against credito,rs-Filing-Notice.-1.
The entruster's security interest in goods, documents or instruments under
the written terms of a trust receipt transaction, shall without any filing be
valid as against all creditors of the trustee, with or without notice, for
thirty days after delivery of the goods, documents or instruments to the
trustee, and thereafter except as in this act otherwise provided.
But where the trustee at the time of the trust receipt transaction has
and retains instruments or documents, the thirty days shall be reckoned
from the time such instruments or documents are actually shown to the
entruster, or from the time that the entruster gives new value under the
transaction, whichever is prior.
2. Save as provided in subsection 1, the entruster's security interest
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shall be void as against lien creditors who become such after such thirty
day period and without notice of such interest and before filing.
3. (a) Where a creditor secures the issuance of process which within
a reasonable time after such issuance results in attachment of or levy on
the goods, he is deemed to have become a lien creditor as of the date of
the issuance of the process.
(b) Unless prior to the acquisition of notice by all creditors :filing has
occurred or possession has been taken by the entruster, (i) an assignee for
the benefit of creditors, from time of assignment, or (ii) a receiver in
equity from the time of his appointment, or (iii) a trustee in bankruptcy

or judfoialinsolvenciy
proceedings
from the time of filing of the petition
in bankruptcy or judicial insolvency by or against the trustee, shall, on
behalf of all creditors, stand in the position of a lien creditor without notice,
without reference to whether he personally has or has not, in fact, notice
of the entruster's interest.
History: L. 1945, ch. 131, § 8; C. 1943,
Supp., 81A-0-8.

Collateral Reference.
Titles and rights incident, 53 Am. Jur.
966, Trust Receipts § 7 et seq.

9-2-9. Bona fide purchasers for value-Placing goods, in trustee's stock
-Setoff and defenses.-1.
(a) Nothing in this act shall limit the rights
of purchasers in good faith and for value from the trustee of negotiable
instruments
or negotiable documents, and purchasers taking from the
trustee for value, in good faith, and by transfer in the customary manner
instruments in such form as are by common practice purchased and sold
as if negotiable, shall hold such instruments free of the en truster's interest;
and filing under this act shall not be deemed to constitute notice of the
entruster's interest to purchasers in good faith and for value of such documents or instruments, other than transferees in bulk.
(b) The entrusting ( directly, by agent, or through the intervention of
a third person) of goods, documents or instruments by an entruster to a
trustee, under a trust receipt transaction or a transaction falling within
section 9-2-3, shall be equivalent to the like entrusting of any documents
or instruments which the trustee may procure in substitution, or which
represent the same goods or instruments or the proceeds thereof, and which
the trustee negotiates to a purchaser in good faith and for value.
2. Where a buyer from the trustee is not protected under subsection 1
hereof, the following rules shall govern:
(a) (i)
Where the trustee, under the trust receipt transaction, has
liberty of sale and sells to a buyer in the ordinary course of trade, whether
before or after the expiration of the thirty day period specified in subsection 1 of section 9-2-8, and whether or not filing has taken place, such
buyer takes free of the entruster's security interest in the goods so sold,
and no filing shall constitute notice of the entruster's security interest to
such a buyer.
(ii) No limitation placed by the entruster on the liberty of sale, granted
to the trustee shall affect a buyer in the ordinary course of trade, unless
the limitation is actually known to the latter.
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(b) In the absence of filing, the entruster's security interest in goods
shall be valid as against purchasers, save as provided in this section; but
any purchaser, not a buyer in the ordinary course of trade, who, in good
faith and without notice of the entruster's security interest and before
filing, either (i) gives new value before the expiration of the thirty day
period specified in subsection 1 of section 9-2-8, or (ii) gives value after
said period, and who in either event before filing also obtains delivery of
goods from a trustee shall hold the subject matter of his purchase free of
the entruster's security interest; but a transferee in bulk can take only
under (ii) of this subdivision (b).
( c)
If the en truster consents to the placing of goods subject to a trust
receipt transaction in the trustee's stock in trade or in his sales or exhibition rooms, or allows such goods to be so placed or kept, such consent
or allowance shall have like effect as granting the trustee liberty of sale.
3. .As to all cases covered by this section the purchase of goods, documents or instruments on credit shall constitute a purchase for new value,
but the entruster shall be entitled to any debt owing to the trustee and any
security therefor, by reason of such purchase; except that the entruster's
right shall be subject to any setoff or defense valid against the trustee
and accruing before the purchaser has actual notice of the entruster's
interest.
History:
L. 1945, ch. 131, § 9; C. 1943,
Supp., SlA-0-9.

of this act"; and the reference
to "section 9-2-8" as "section 8 of this act."

Compiler's Note.
The references in this section to "section
9-2-3" appeared in the act as "section 3

Collateral Reference.
Title and rights incident, 53 Am. Jur.
966, Trust Receipts § 7 et se·q.

9-2-10. Rights of trustee without power of sale.-Where,
under the
terms of the trust receipt transaction, the trustee has no liberty of sale
or other disposition, or, having liberty of sale or other disposition, is to
account to the entruster for the proceeds of any disposition of the goods,
documents or instruments, the entruster shall be entitled, to the extent to
which and as against all classes of persons as to whom his security interest
was valid at the time of disposition by the trustee, as follows:
(a) To the debts described in section 9-2-9 (3); and also
(b) to any proceeds or the value of any proceeds (whether such proceeds are identifiable or not) of the goods, documents or instruments, if
said proceeds were received by the trustee within ten days prior to either
application for appointment of a receiver of the trustee, or the filing of a
petition in bankruptcy or judicial insolvency proceedings by or against
the trustee, or demand made by the entruster for prompt accounting; and
to a priority to the amount of such proceeds or value; and also
( c) to any other proceeds of the goods, documents or instruments
which are identifiable, unless the provision for accounting has been waived
by the en truster by words or conduct; and knowledge by the entruster of
the existence of proceeds, without demand for accounting made within
ten days from such knowledge, shall be deemed such a waiver.
History: L. 1945, ch. 131, § 10; C. 1943,
Supp., BlA-0-10.

Compiler's Note.
The reference in this section to "section
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appeared

Law Review.
Lien or Priority

form Trust Receipts Act, by R. W. Duesenberg, 2 Boston College Industrial
and
Commercial L. Rev. 73.

in the act as "section

Under Section 10, Uni-

9-2-11. Specific liens against goods-Personal liability of entrusterLandlord's lien.-Specific
liens arising out of contractual
acts of the

trustee with reference to the processing, warehousing, shipping or otherwise dealing with specific goods in the usual course of the trustee's business preparatory
to their sale shall attach against the interest of the
entruster in said goods as well as against the interest of the trustee,
whether or not filing has occurred under this act; but this section shall
not obligate the entruster personally for any debt secured by such lien
nor shall it be construed to include the lien of a landlord.
History:

L. 1945, ch. 131, § 11; C. 1943,

Supp., 81A-0•ll,

9-2-12. Liability of entruster under trustee's contra.cts.-An entruster
holding a security interest shall not, merely by virtue of such interest or
of his having given the trustee liberty of sale or other disposition, be
responsible as principal or as vendor under any sale of contract to sell
made by the trustee.
History:

L. 1945, ch. 131, § 12; C. 1943,

Supp., SlA-0-12.

9-2-13.

Statement of trust receipt financing-Filing

with secretary of

state.-1.
Any entruster undertaking or contemplating trust receipt transactions with reference to documents or goods is entitled to file with the
secretary of state a statement, signed by the entruster and the trustee,
containing:
(a) a designation of the entruster and the trustee, and of the chief
place of business of each within this state, if any; and if the en truster
has no place of business within the state, a designation of his chief place
of business outside the state; and
(b) a statement that the en truster is engaged, or expects to be engaged, in :financing under trust receipt transactions the acquisition of goods
by the trustee; and
·
( c) a description of the kind or kinds of goods covered or to be covered by such :financing.
Form of Statement.
2. The following form of statement ( or any other form of statement
containing substantially the same information)
shall suffice for the purposes of this act :
"STATEMENT OF T'RUST RECEIPT FINANCING
"The entruster, -----------------------whose chief place of business within this
state is at ________________________
( or who has no place of business within this state
and whose chief place of business outside this state is at ----------------------------,)
is or expects to be engaged in :financing under trust receipt transactions
the acquisition by the trustee, ____________________
whose chief place of business
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within this state is at .................... of goods of the following description:
( coffee, milk, automobiles, or the like.)
(Signed) ............................ En truster
(Signed) ............................ Trustee."
Duty of Filing Officer.
3. It shall be the duty of the filing officer to mark each statement filed
with a consecutive file number, and with the date and hour of filing, and
to keep such statement in a separate file, and to note and index the filing
in a suitable index, indexed according to the name of the trustee and containing a notation of the trustee's chief place of business as given in the
statement. The fee for such filing shall be one dollar.
Presentation Constitutes Filing.
4. Presentation for filing of the statement described in subsection 1,
and payment of the filing fee, shall constitute filing under this act, in
favor of the entruster, as to any documents or goods falling within the
description in the statement which are within one year from the date of
such filing, or have been, within thirty days previous to such filing, the
subject matter of a trust receipt transaction between the entruster and
the trustee.
Additional Statement.
5. At any time before expiration of the validity of the filing, as specified in subsection 4, a like statement, or an affidavit by the entruster alone,
setting out the information required by subsection 1, may be filed in like
manner as the original filing. Any filing of such further statement or
affidavit shall be valid in like manner and for like period as an original
filing, and shall also continue the rank of the entruster's existing security
interest as against all junior interests. It shall be the duty of the filing
officer to mark, file and index the further statement or affidavit in like
manner as the original.
History:
L. 1945, ch. 131, § 13; C. 1943,
Supp., SlA-0-13.

9-2-14. E.xtent of entruster's security inte,rest.-As against purchasers
and creditors, the entruster's security interest may extend to any obligation for which the goods, documents or instruments were security before
the trust receipt transaction, and to any new value given or agreed to be
given as a part of such transaction;
but not, otherwise, to secure past
indebtedness of the trustee; nor shall the obligation secured under any
trust receipt transaction extend to obligations of the trustee to be subsequently created.
History: L. 1945, ch, 131, § 14; C. 1943,
Supp., SlA-0-14.

9-2-15. Transactions to which act does not apply.-This act shall not
apply to single transactions of legal or equitable pledge, not constituting
a course of business, whether such transactions
be unaccompanied
by
delivery of possession, or involve constructive delivery, or delivery and
redelivery, actual or constructive, so far as such transactions involve only
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an entruster who is an individual natural person, and a trustee entrusted
as a fiduciary with handling investments or finances of the en truster; nor
shall it apply to transactions of bailment or consignment in which the
title of the bailor or consignor is not retained to secure an indebtedness
to him of the bailee or consignee.
History: L. 1945, ch. 131, § 15; C. 1943,
Supp., SlA-0-15.

9-2-16. Sufficiency of compliance by entruster.-As to any transaction
falling within the provisions both of this act and of any other act requiring filing or recording, the entruster shall not be required to comply with
both, but by complying with the provisions of either at his election may
have the protection given by the act complied with; except that buyers in
the ordinary course of trade as described in subsection 2 of section 9-2-9,
and lienors, as described in section 9-2-11, shall be protected as therein
provided, although the compliance of the entruster be with the filing or
recording requirements of another act.
History: L. 1945, ch. 131, § 16; C. 1943,
Supp., SlA-0-16.
Compiler's Note.
The references in this section to "section

9-2-9" and "section 9-2-11" appeared in the
act as "section 9" and "section 11" respectively.

9-2-17. Law governing cases not embraced by act.-In any case not
provided for in this act the rules of law and equity, including the law
merchant, shall continue to apply to trust receipt transactions and purported pledge transactions not accompanied by delivery of possession.
History: L. 1945, ch. 131, § 17; C. 1943,
Supp., SlA-0-17.

9-2-18. Int.erpretation and construction of act.-This
act shall be so
interpreted and construed as to effectuate its general purpose to make
uniform the law of the states which enact it.
History:

L. 1945, ch. 131, § 18; C. 1943,

Supp., SlA-0-18.

9-2-19. Separability clause.-If any prov1s1on of this act or the application thereof to any person or circumstances is held invalid, such invalidity shall not affect other provisions or applications of the act which
can be given effect without the invalid provision or application, and to
this end the provisions of this act are declared to be severable.
History: L. 1945, ch. 131, § 19; C. 1943,
Supp., SlA-0-19.

9-2-20. Short title.-This
ceipts Act.

act may be cited as the Uniform Trust Re-

History: L. 1945, ch. 131, § 20; C. 1943,
Supp., SlA-0-20.
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CHAPTER 3
ACCOUNTS RECEIVABLE
Section

9-3-1.
9-3-2.
9-3-3.
9-3-4.
9-3-5.
9-3-6.

Definitions.
Assignments-Filing
notice of assignment-Form
of notice-Fees.
Operation
and effect of notice-Renewal
notice-Form-Affidavit
continuance.
Protected assignment-Rights
of protected assignee.
Rights of assignee-Term
"assignor" defined.
Rights of debtor making payments to assignor.

of

9-3-1. Definitions.-In this act, unless the context otherwise requires
(1) "Account" or "account receivable" means an existing or future
right to the payment of money (a) under an existing contract, or under
a future contract entered into during the effective period of the notice of
assignment, or any renewal thereof in sections 9-3-2 and 9-3-3 provided for,
(b) the assignment of which right is not subject to special statutory provisions of the state or the federal government relative to the rights of
creditors of the assignor or of successive assignees from the assignor, ( c)
which right to payment is not secured by a chattel mortgage, or other instrument which may be filed in a public office of this or another state or of
the United States and which instrument was given at or before the time
the account was assigned and which creates a lien upon goods the sale of
which gave rise to the account, and (d) which right to payment is not represented by (A) a judgment, (B) a negotiable instrument, or (C) a writing,
surrender of which is required by the obligor's contract for its enforcement. "Account" or "account receivable" shall not include money arising
from public or private construction contracts for which the assignor has
furnished a surety bond guaranteeing the performance of the contract or
the payment of labor and material claims arising therefrom.
(2) "Assignee," "assignment,"
"assignor," and "debtor" are limited
respectively to an assignee, assignment, assignor of, and debtor on, an
account receivable.
(3) "Assignment" means any transfer of an account including a transfer as security, and the creation by agreement of a lien on an account.
( 4) "Contract" includes express contracts, written and oral, and implied contracts, such as an obligation to pay for goods received or services
rendered without an express contract.
(5) "Filing assignee" or "filing assignor" means a person designated
as assignee or assignor respectively in a filed notice of assignment.
(6) "Proceeds in any form" of an account include any interest in or
benefit accruing from an account, any judgment arising from an account,
money or other thing of value received in payment of an account, in
whole or in part, in any manner, any obligation taken as absolute or conditional payment of or upon an account, collateral security taken for an
account, and goods, the sale of which gave rise to the account, not in the
possession of the debtor.
(7) "Protected assignee" means the owner of a protected assignment
who took the same in good faith and for value.
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(8) "Value" means any consideration,
other than a seal, sufficient to
support a simple contract.
An assignment is deemed for value if it is
taken in payment of, or as security for, an antecedent claim against any
person.
History:
L. 1945, ch. 11, § 1; C. 1943,
Supp., SlB-0-1; L. 1959, ch. 19, § 1.

Compiler's Note.
The 1959 amendment
added the words
"or under a future contract entered into
during the effective period of the notice of
assignment, or any renewal thereof in sec·
tions 9-3·2 and 9.3.3 provided for" in subd.
(1) (a) and added the sentence beginning,
"'Account'
or 'account
receivable'
shall
* * *"
Title of Act.
An act relating to the assignment
of,
and liens upon, accounts receivable
particularly to promote trade and commerce
by facilitating
the sale and pledge of ac·
counts receivable and to eliminate fraud
in connection with secret assignment.
Effective Date.
Section 2 of Laws 1959, ch. 19, provided that the act should take effect upon
approval. Approved March 16, 1959.
Comparable Provisions.
Alabama Code 1940, Tit.
214.

39, §§ 207 to

California Civ. Code, §§ 3017 to 3029.
Colorado Rev. Stats. 1953, §§ 11-2·1 to
11·2·7.
Connecticut
Gen. Stats. 1958, §§ 42-117
to 42-125.
Florida Stats. Ann., §§ 524.01 to 524.06.
Idaho Code 1947, §§ 64·901 to 64•907.
Illinois Stats. Ann., ch. 121½, §§ 220222.
Kansas Gen. Stats. 1949, §§ 58-801 to 58·
807.
Michigan Stats. Ann. 1956, §§ 19.841 to
19.851.
Nebraska Rev. Stats. 1943, §§ 69·601 to
69·621.
Texas Vernon's Stat. 1948, art. 260-1.
Wisconsin Stats. Ann., § 241.28.

Collateral References.
Accounts generally, 1 Am. Jur. 265, Accounts and Accounting § 1 et seq.
Effectiveness
as pledge or transfer
of
book accounts, 53 A. L. R. 2d 1408.
What constitutes
"accounts receivable"
under contracts
selling, assigning, pledg·
ing, or reserving such items, 41 A. L. R. 2d
1395.

9-3-2. Assignments-Filing
notice of assignment-Form of noticeFees.-( l) An assignee may file with the secretary of state a notice signed
by him and by the assignor containing
cated by the following form:
NOTICE

substantially

the information

indi-

OF ASSIGNMENT
OF ACCOUNTS RECEIVABLE
For Filing With the Secretary of State

Date ........................
........................ has assigned or intends to assign, or has assigned and intends to assign one or more accounts receivable to ....................................... .
(Signed) ...... ................................ ............ (Signed) ............................................... .
Assignor
Assignee
----------. ------. ----. ---. ----'
--------------------------------,
Street
City
City
Street
--------------------------------,
-----------·········-----------,
County
State
County
State
(2) A notice shall be deemed filed when it is received by the filing
office for filing. The filing office shall mark each notice with a consecutive
file number and the time of filing and index it alphabetically
under the
name of the assignor, with a notation of his address.
(3) A filing assignee [may] at any time by a written request delivered
to the filing office, require it to cancel the notice of assignment by removing
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it from the files and noting the cancellation in the index in connection with
the name of the assignor, whereupon the notice shall be ineffective.
( 4) The filing office shall issue receipts for notices of assignment accepted for filing, and certificates that a designated person is not named as
assignor in any notice on file or giving specific information as to the file
notice or notices in which he is so named.
(5) The fee for filing or canceling any instrument or for issuing a
receipt or a certificate under this act shall be $1.00.
History: L. 1945, ch. 11, § 2; C. 1943,
Supp., SlB-0-2.
Compiler's Note.
The bracketed word "may" was inserted
by the compiler to indicate an omission.

Law Review.
Confusion of the Present Law of Assignment of Accounts Receivable, the Impact of the Bankruptcy Act, and the Need
for Uniform Legislation,
by Maximillian
Roessler, 33 Calif. L. Rev. 40.

9-3-3. Operation and effect of notice-Renewal
notice-Fo,rm-Affidavit of continuance.-(1)
Unless sooner canceled, a notice of assignment
shall be effective until one year after the filing of the last renewal thereof,
or, if no renewal shall be filed, until one year after the filing of the notice.
(2) A filing assignee may, at any time during the effective period of
his notice of assignment, file a notice of renewal, signed by the assignee
and assignor, in the following form or in any other form containing substantially the same information:
RENEW AL OF NOTICE OF ASSIGNMENT
RECEIVABLE

OF ACCOUNTS

The notice of assignment of accounts receivable, file No. ·----------------------filed--··--------·---·-·-····,(date) naming --------------·--···-·-(name and address) as assignor and --·-·-··-······---·-(name and address) as assignee is hereby renewed.
(3) A filing assignee may during the effective period of a notice file
an affidavit of continuance that he legally holds one or more outstanding
protected assignments, which affidavit shall be effective for one year from
the filing but may be renewed from time to time.
( 4) A protected assignment remains protected while a notice of assignment, a renewal thereof, or an affidavit of continuance is effective.
History:
L. 1945, ch. 11, § 3; C. 1943,
Supp., 81B-0-3.

9-3-4. Protected assignment-Rights
of protected assignee.-(1)
A
written assignment for value, signed by the assignor, becomes protected at
the time of the delivery thereof to the assignee during the effective period
of any such notice, or, in the absence of such notice, at the time, concurrently with or after such delivery, that a notice of assignment shall be filed.
(2) Regardless of notice to the debtor, the rights of a protected assignee in a protected account and in all of the proceeds thereof in any form
in which they may be, shall be superior to the rights therein of bona fide
purchasers from and creditors of the assignor whose rights in the account
arose after the account became protected, and the protected assignee may
recover such proceeds in whatsoever form they may be, from any person
who shall have received them, and whose rights are subordinate to his,
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and such person, in receiving them, shall be deemed to be the agent of the
protected assignee with authority limited to accounting for and delivering
such proceeds to him.
History:
L. 1945 ch. 11, § 4; C. 1943,
Supp., 81B-0-4.

9-3-5. Rights of assignee-Tenn "assignor" de·fined.-Neither dealing
by the assignor with the property in his possession, the sale of which gave
rise to an account, as his own property, nor the assignor's granting of
credits, allowances, or adjustments
to the debtor, shall invalidate the
rights of the assignee to the balance remaining owing by the debtor, or
the assignment of other accounts, whether or not the assignee consents to
or acquiesces in such acts of the assignor. The term "assignor" as used in
this section includes any assignee and any other successor in interest of
the assignor whose rights are subordinate to those of the protected assignee. This section shall not affect the rights of the protected assignee
against the assignor.
History:
L. 1945, ch. 11, § 5; C. 1943,
Supp., 81B-0-5.

9-3-6. Rights of debtor making payments to assignor.-A debtor who,
in good faith and without actual notice of a protected assignment, makes
any money payment on the account to the assignor, shall be entitled to a
pro tanto discharge of his liability upon the account, but the debtor shall
not have any right of setoff, counterclaim or recoupment against the
claim of the protected assignee because of any claim of any nature which
the debtor shall have acquired after the protected assignee shall have
received his assignment.
History:
L. 1945, ch. 11, § 6; C. 1943,
Supp., SlB-0-6.

that the act should take effect upon ap·
proval. Approved March 6, 1945.

Effective Date.
Section 7 of Laws 1945, ch. 11 provided
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